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HAWK ISLAND ESTATES

DECLARATION OF RESTRICTIVE COVENANTS

THIS DECLARATION, made and entered into by McBRIDE & SON CO., a Missouri Corporation hereinafter referred to as "Developer", and the undersigned property owners,

WITNESSETH, THAT

WHEREAS, Developer and the undersigned property owners are the fee simple owners of that certain parcel of real property located in Camden County, Missouri, and further described in the subdivision plat of Hawk Island Estates, recorded at Book 20, Page 52 of the Office of the Recorder of Deeds of Camden County, Missouri, (the "Plat"); and

WHEREAS, Developer is the successor in interest to the Dedicators of Hunter's Island View Subdivision and successor in interest to the Dedicator named in that certain instrument filed in the Office of the Recorder of Deeds of Camden County, Missouri at Book 221, Page 504; and

WHEREAS, the property described in the Plat is a portion of that property subject to and described in those certain Restrictions recorded at Book 221, Page 504 of the Records of Camden County, Missouri, and part of that property known as Hunter's Island View Subdivision; and

WHEREAS, Developer and the undersigned property owners desire to establish certain easements, restrictions (in addition to those set forth in the Restrictions recorded at Book 221, Page 504 and in Hunter's Island View Subdivision), reservations, limitations and covenants ("covenants and restrictions") governing the use of the property described therein for the benefit of Developer and the undersigned property owners and all persons who may purchase, hold or own from time to time any of the several lots in Hawk Island Estates;

NOW, THEREFORE, be it known that the Developer and undersigned property owners declare that the property described and such additions thereto as may hereafter be made pursuant to this Declaration, is and shall be held, transferred, sold, conveyed and occupied subject to the covenants, restrictions, easements, charges and liens hereinafter set forth.

ARTICLE 1.   STATEMENT OF PURPOSE
The Developer and undersigned property owners declare that all of the lots within Hawk Island Estates are held and shall be held, conveyed, hypothecated or encumbered, leased, rented, used, occupied and improved, subject to the provisions of this Declaration, all of which are declared and agreed to be in furtherance of a plan for the development, improvement and sale of lots and are established and agreed upon for the purpose of enhancing and protecting the value, desirability and attractiveness thereof.  The provisions of this Declaration are intended to create mutual equitable servitudes upon each of said lots and in favor of each and all other lots; to create a privity of contract and estate between the grantees of such lots, their heirs, successors and assigns; and shall, as to the owner of such lot, his heirs, successors and assigns, operate as covenants cunning with the land for the benefit of each and all other such lots and parcels in Hawk Island Estates and their respective owners, present and future.  

ARTICLE 2.  DEFINITIONS
The following terms are used in this Declaration are defined as follows:

2.1.
"Articles" means the Articles of Incorporation of the Association.

2.2.
"Association" means the Hawk Island Estates Property Owners Association, Inc.

2.3.
"Board" means the Board of Directors of the Association. 

2.4.
"By-Laws" means the By-Laws of the Association.

2.5.
"Common Area" means all of the real property, if any, designated as such in the Declaration or shown as such on the Plat; all real property which may be later annexed to the Development as common area; all real property acquired by the Association, whether from the Developer or otherwise, together in each instance with all improvements which may be at any time constructed thereon including, but not limited to, recreational and community facilities, parks, main utility lines and facilities (including sewer and water), and other amenities.

2.6.
"Declaration" means this Declaration of Restrictive Covenants and any amendments made hereafter.

2.7.
"Developer" or "Declarant" means McBride & Son Co. and its successors or assigns.

2.8.
"Development" means all that real property situated in Hawk Island Estates, located in Camden County, Missouri, as shown and depicted on the recorded plats thereof and all other real property which may be annexed thereto as provided herein.

2.9.
"Improvements" means all buildings, outbuildings, roads, driveways, parking areas, fences, retaining and other walls, docks, piers, hedges, poles, antennae, gas, electric, water, sewer and other utility lines and facilities, and any other structures of any type or kind.

2.10.
"Lot” means any numbered lot shown on the Plat other than those specifically designated for special purposes and any lot or separately platted condominium "unit" designated herein or in a Supplemental Declaration for use as single family or residential, duplex or multiple family, commercial, office, or other purposes as allowed herein.  

2.11.
"Multiple Family Dwelling" (deleted)

2.12.
"Owner" means:


(a)
Any person or legal entity, including the Developer, who holds fee simple title to any lot.


(b)
Any person or legal entity who has contracted to purchase fee simple title to a lot pursuant to a written agreement, in which case, the seller under said agreement shall cease to be the owner while said agreement is in effect.

2.13. "Plat" means the maps of the Development as they are from time to time recorded.

2.14.
"Single Family Dwelling" means a residential dwelling for one or more persons, each related to the other by blood, marriage or legal adoption, or a group of not more than three adult persons not so related, together with his or their domestic servants maintaining a common household in such dwelling.

2.15.
"Duplex Family Dwelling" (deleted) 

2.16.
"Supplemental Declaration" means the recorded Supplemental Declaration by the Developer designating any additional parcels of real estate which are hereafter made subject to this Declaration.       
ARTICLE 3.  LAND USE
Lots in the Development shall be designated herein or in a Supplemental Declaration as to their permissible uses and thereupon become subject to the restrictive or other provisions of this Declaration relating to such uses.  In the event a use is designated for which no such provisions are contained herein e.g., commercial, governmental, school, etc., the same may be set forth in a Supplemental Declaration.

3.1.
Single Family Residential.  None of the lots shown on the Plat of Hawk Island Estates, including the real estate shown as “D” Lots may be used, approved or occupied for more than one private family residence.  Not more than one private residence shall be constructed on any one lot or tract


(a)
Minimum Area.  Minimum residence living space on ground or first floor exclusive of porch area shall be in conformity with the letter symbol on each lot as set forth on the plat or plats so that the minimum area for lots classified "A" shall be one thousand four hundred square feet (1,400 sq. ft.); the minimum for lots classified "B" shall be one thousand one hundred square feet (1,100 sq. ft.); the minimum for lots classified "C" shall be nine hundred square feet (900 sq. ft.).  Areas shall be determined exclusive of garage, patios, terraces, porches and unfinished basements.


(b)
Set-Backs.  Each such dwelling shall be at least: 



(1)
Twenty feet (20 ft.) from the front lot line; 



(2)
Thirty feet (30 ft.) from the rear lot line; 



(3)
Five feet (5 ft.) from side lot lines;



(4)
Thirty feet (30 ft.) from the shoreline of the Lake of the Ozarks, using as such line the 662 contour elevation thereof; provided, however, that on any lakefront lot there may be constructed and maintained, at or adjacent to such shoreline, a boat shelter, pier or dock in respect to the size, design, construction or placement of which the Board has issued a permit.

(5)   The foregoing set back lines may be modified from time to time by the Association as it may deem necessary for the benefit of the Development or to conform to planning and zoning regulations, fire code regulations, or other government regulations to which lots in the Development are subject
3.2 
Multiple Family Residential.   (deleted)   

3.3
Common Areas.  All lots or parcels in the Development designated as common areas are and shall remain private property and Developer's recordation of a Plat shall not be construed as a dedication to the public of any such common areas located therein.


(a)
Ownership.  Developer will convey all Common Areas to the Association free and clear of all liens and encumbrances, but subject to such easements and rights-of-way, restrictions of record and other conditions as the Developer may, at the time of such conveyance, deem appropriate and proper.  Said conveyance shall occur within five (5) years after completion of the Common Areas.


(b)
Use.  The use and enjoyment of the Common Areas and the improvements thereon, whether before or after conveyance to the Association, shall be subject to the powers of the Board and the rules adopted by them regulating and governing the use of such property and improvements. The Board may allow the common areas, or portions thereof, to be used by persons other than Owners, their families and guests and may make such charges and assessments to said persons for the use thereof as the Board may determine.


(c)
Maintenance.  Maintenance of Common Areas and repairs to any improvements thereon shall be the obligation and responsibility of the Association. 


(d)
Miscellaneous.  (deleted) 

ARTICLE 4.   RESIDENTIAL RESTRICTIONS

The following shall be applicable to all lots and parcels within the Development designated as residential in character, and each Owner, as to his lot or parcel, covenants to observe and perform the same:

4.1.
Accessory Out-Buildings.  Without approval of the Board no accessory out-buildings shall be erected on any lot or parcel prior to the erection thereon of a dwelling.  In no event shall any such accessory out-building, partially completed or temporary structure ever be used for human occupancy or habitation.

4.2.
Completion of Construction.  Construction of any improvement, once commenced, shall be completed within nine (9) months. Improvements not so completed or upon which construction has ceased for ninety (90) consecutive days or which have been partially or totally destroyed and not rebuilt within nine (9) months shall be deemed nuisances. The Board may remove any such nuisances or repair or complete the same at the cost of the owner.

4.3.
Prohibition Against Used Structures.  No used buildings or structures, intended for use as a dwelling, shall be placed on any lot.

4.4.
Maintenance of Lots.  All lots and parcels, whether occupied or unoccupied, and any improvements placed thereon, shall at all times be maintained in such manner as to prevent their becoming unsightly, unsanitary or a hazard to health.  If not so maintained, the Board shall have the right, through its agents and employees, to do so; the cost of which shall be added to and become a part of the annual assessment to which such lot is subject.  Neither the Association nor any of its agents, employees or contractors shall be liable for any damage which may result from any maintenance work performed.

4.5.
Disposal of Sanitary Waste.  No outside toilet shall be constructed on any lot.  All plumbing fixtures, dishwashers, toilets or garbage disposal systems shall be connected to the sanitary sewer system in the Development.

4.6.
Fences.  All property lines shall be kept free and open and no fences, hedges, or walls shall be permitted thereon without approval of the Board.

4.7.
Nuisances.  No noxious or offensive activities or nuisances shall be permitted on any lot.

4.8.
Signs.  No person shall erect or maintain upon any lot or improvement any sign or advertisement. except “for sale”, “for rent”, “garage sale”, political or similar signs on a temporary basis.

4.9.1. Animals.  No animals shall be kept or maintained on any lot except the usual household pets, which shall be kept reasonably confined so as not to become a nuisance.     

4.10. 
Garbage and Refuse Disposal.  No Owner shall burn trash, garbage or other like household refuse, nor shall any owner accumulate on his lot junked vehicles, or litter, refuse or garbage, except in receptacles provided for such purposes.

4.11.
Concealment of Fuel Storage Tanks and Trash Receptacles.  There shall be no gas, oil or other fuel tanks located in the Development unless the consent of the Board is first obtained.  Every receptacle for ashes, rubbish or garbage shall be installed underground or be so placed and kept as not to be visible from any street, lake or Common Area within the Development except at the times when refuse collections are made.

4.12.
Restrictions on Miscellaneous Equipment.  No travel trailer, mobile home, modular home, or tent shall be placed or erected on any lot nor shall any overnight camping be permitted on any lot.  No boat or boat trailer may be left outside overnight.

4.13.
Removal of Trees.  No living tree over three inches in diameter may be removed from any lot without the prior written consent of the Association.    
4.14
Docks and Piers.  No dock, pier or other similar structure shall be constructed without the written permission of the Board.  The design, placement and construction thereof shall be approved by the Board in their sole and absolute discretion.  
4.15.
Ditches and Swales. Each Owner shall keep drainage ditches and swales located on his lot free and unobstructed and in good repair and shall provide for the installation of such culverts upon his lot as may be reasonably required for proper drainage.

4.16.
Resubdivision of Lots.   No lot or parcel shall be further subdivided by any subsequent Owners.  

4.17.
Drilling and Mining.  No drilling, refining, quarrying or mining operation of any kind shall be permitted on any lot.

4.18.
Garages.  No Single Family Dwelling may be constructed without an attached or detached garage.

4.19. Seawall.  A lake front lot must have a chopped concrete seawall or other type seawall as may be approved by the Board.

4.20. Antennas.  No outdoor antenna for the reception of television, radio, telephone, satellite, Internet or other signals shall be installed or placed on any lot without the prior approval of the Board.
4.21. Parking of Commercial and Oversized Vehicles.  No commercial or oversized vehicle shall be parked outside overnight without the prior approval of the Board.  For purposes of this section, a commercial or oversized vehicle is one meeting any of the following criteria: 

(a)   A vehicle longer than twenty-five (25) feet, or exceeding ten thousand   (10,000) pounds gross vehicle weight rating; or

(b)  A vehicle with more than two axles.

ARTICLE 5.   GENERAL PROVISIONS ON CONSTRUCTION AND IMPROVEMENTS
5.1.
General Powers.  All improvements constructed or placed on any lot must first have the written approval of the Board.  Such approval shall be granted only after written application has been made to the Board in the manner and form prescribed by it. The application, to be accompanied by two sets of plans and specifications, shall show the location of all improvements, if any, existing upon said lot, the location of the improvement proposed to be constructed, the color and composition of all exterior materials to be used, proposed landscaping, and any other information which the Association may require. The Board shall have the right to determine a reasonable completion date for any improvement and include said date as a contingency for granting approval. Any duly authorized, written approval granted as provided herein shall be binding on any and all future Boards.  

5.2.
Grounds for Disapproval.  The Board may disapprove any application if such application does not comply with this Declaration:


(a)
Because of the reasonable dissatisfaction of the Board with grading plans, location of the proposed improvement on a lot, finished ground elevation, color scheme, finish, design proportions, architecture, shape, height or style of the proposed improvement, the materials used therein, the kind, pitch or type of roof proposed to be placed thereon; or,


(b)
If, in the judgment of the Board reasonably exercised, the proposed improvement will be inharmonious with the Development, or with the improvements erected on other lots.

5.3.
Rules and Regulations.  The Board may, from time to time, adopt written rules and regulations of general application governing its procedures which shall include, but not be limited to, provisions for the form and content of applications; required number of copies of plans and specifications; provisions for notice of approval or disapproval, including a reasonable time period for approval by reason of failure to disapprove.

5.4.
Variances. The Board may grant reasonable variances or adjustments from the provisions in this Declaration where literal application thereof results in unnecessary hardship and if the granting thereof will not be materially detrimental or injurious to Owners of other lots. Any variance granted as provided herein, shall be binding on any and all future Boards. 

5.5.
Certification of Compliance.  At any time prior to completion of construction of an improvement, the Board may require a certification, upon such form as it shall furnish, from a licensed surveyor that such improvement does not violate any setback rule, ordinance or statute, nor encroach upon any easement or right-of-way of record.

5.6.
Liability.  Notwithstanding the approval by the Board of plans and specifications or its inspection of the work in progress, neither the Developer, the Board, the Association, nor any person acting in behalf of any of them shall be responsible in any way for any defects in any plans or specifications or other material submitted to the Board, nor for any defects in any work done pursuant thereto.  Each person submitting such plans or specifications shall be solely responsible for the sufficiency thereof and the adequacy of improvements constructed pursuant thereto.

5.7. Damage to Roads.  Each Owner shall be responsible for any damage or destruction to the roads and common areas caused by or occurring in connection with any construction or improvements made by or on behalf of Owner or any deliveries or other road use relating to any construction or improvement by or on behalf of Owner.  Such Owner shall pay the entire cost and expense for all repairs, restoration, rebuilding, repairing, replacements, maintenance and clean-up (all the foregoing herein referred to as "Repairs") as needed, in the opinion of the Board, for such damaged or destroyed roads and common areas. 
5.8. Construction Bond.  Prior to the commencement of any construction or improvement by any Owner, the Board may require that such Owner provide the Board with a bond in the amount of $500.00.  In the event of any damage or destruction to the roads or common areas as provided above, the Board may use the bond to pay for Repairs to the roads and common areas.  If the cost of Repairs is less than $500.00, the Board shall refund the remaining balance of the bond to Owner.  If the cost of Repairs is in excess of $500.00, Owner shall pay to the Association any such excess within 10 days of delivery of a statement by the Board to Owner. Any cost or expense of Repairs to such damaged or destroyed roads which is not paid as provided herein, shall constitute and become a lien on the lot of the Owner as provided in Article 7.5 herein.  

ARTICLE 6.   EASEMENTS
6.1.
Reservations.  The following easements over each lot or parcel and the right to ingress and egress to the extent reasonably necessary to exercise such easements, are reserved to the Developer and its licensees:


(a)
Utilities.  A five foot (5 ft.) wide strip running along the inside of all lot lines except those lot lines coincident with street right-of-way lines, in which case such strip shall be ten feet (10 ft.) wide, for the installation, maintenance and operation of utilities, including radio and TV transmission cables, and the accessory right to locate guy wires, braces or anchors or to cut, trim or remove trees and plantings wherever necessary upon such lots in connection with such installation, maintenance and operation.  An easement is retained for the purpose of locating, constructing, operating, and maintaining water and sanitary sewer lines and all necessary appurtenances, across all lots at locations deemed necessary by Developer for the construction, operation, and maintenance of a sanitary sewer system.  Said easement shall consist of a temporary easement 50 ft. wide laying 25 ft. either side of the centerline of the water and sewer line located as deemed necessary by Developer.  Upon completion of construction, the temporary construction easement is automatically vacated and a permanent easement 10 ft. wide laying 5 ft. either side of the centerline of the water and sewer lines as constructed shall be retained. Said easements shall consist of the right to ingress and egress to the easement across the lots, together with the right to trim, cut, or remove any trees or vegetation necessary to accomplish the above stated purpose.  Subsequent owners of the lots shall have no cause of action against Developer, or its licensees, successors, heirs, or assigns, either at law or in equity by reason of any damage caused to said lot in location, construction, operation or maintenance of the water and sanitary sewer lines.


(b)
Shoreline Maintenance.
A twenty foot (20 ft.) wide strip running along the inside of all lot lines coincident with the shoreline of Lake of the Ozarks or any watercourse in the Development for the purpose of shoreline maintenance.

(c)
Other Easements.  Any other easements shown on the Plat or which are otherwise reserved or created by Developer or otherwise of record.

6.2.
Use and Maintenance by Owners.  The areas of any lots affected by the easements reserved herein shall be maintained continuously by the owner of such lot, but no structures, plantings or other material shall be placed or permitted to remain or other activities undertaken thereon which may damage or interfere with the use of said easements for the purpose herein set forth.  Improvements within such areas shall be maintained by the owner except those for which a public authority or utility company is responsible.

6.3.
Liability for Use of Easements.  No owner shall have any claim or cause of action against the Developer or its licensees arising out of the exercise or non-exercise of any easement reserved hereunder or shown on the plat except in cases of willful or wanton misconduct.

ARTICLE 7.   HAWK ISLAND ESTATE PROPERTY OWNERS ASSOCIATION, INC.
7.1.
General.  The Association is or will be a Missouri not-for-profit corporation organized to further and promote the common interest of property owners in the Development. The Association shall have such powers in the furtherance of its purposes as are set forth in its Articles and By-Laws.

7.2.
Membership.  The Developer and every person or entity who is a record Owner of a fee or undivided fee interest in any Lot which is subject to this Declaration shall automatically be a Member of the Hawk Island Estates Property Owners Association.  Membership shall confer certain rights and privileges as described herein, provided that any person or entity who holds an interest merely as security for the performance of an obligation shall not be a Member.

7.3
Voting Rights.  Any and all Owners as described in Section 7.2 shall be entitled to one vote for each Lot in which they hold the interest required for membership by Section 7.2, but not to exceed a maximum of ten (10) votes per acre.  However, Members owning multiple, contiguous Lots that are treated, for assessment purposes, as one lot shall be entitled to only one vote for such multiple Lots.  When more than one person holds a fee or undivided fee interest in any Lot, the vote of all such persons shall be exercised as they among them shall determine, but in no event shall more than one vote be cast with respect to any such Lot.  
7.4.

Rights, Privileges and Obligations.  The other rights, duties, privileges and obligations of membership in the Association, are as set forth in its Articles and By-Laws.

7.5.
Assessments.

(a)
Generally.  Pursuant to the powers granted to it in its Articles and By-Laws, the Association shall have the power to levy annual assessments against all lots in the Development.  The annual assessment may be increased or decreased by a majority vote of the Members of the Association from time to time after consideration of the current needs and future needs of the Association.  Further provided that, no such charge or assessment shall ever be made against the Association itself, or any lots owned by it; and provided further that the Board may, by resolution, provide that a lesser assessment may be levied on lots without buildings than is levied on lots with buildings.    

(b)
Special Assessments.




(1)

Sewer and water connection - There shall be a special assessment in the amount of $750.00 for each dwelling unit which assessment shall be due and payable at the time that the Owner of such lot connects to any one or more of the sewer, T.V. cable connection, and/or water mains and facilities provided through Hawk Island Estates. The amount of such assessment shall be paid directly to Developer or its successors and assigns and shall be a lien on any lot in the same manner as any other assessment made hereunder.  

(2) Maintenance, construction and other - In addition to the annual assessment authorized herein, the Association is authorized to levy a special assessment for the purpose of defraying, in whole or in part, the cost of any construction or reconstruction, repair or replacement of a capital improvement within or upon the common property or any easement, street, drive, walkway or other right-of-way provided for the benefit of a lot subject hereto.  The Association is also authorized to levy a special assessment for any other purpose approved by the Members. 



(3)

All unpaid special assessments shall bear interest at the rate set by the Board (not to exceed the maximum rate permitted by law) until such time as said assessments have been paid in full.

(c) Collection and Lien.  The amount of the assessment levied by the Association shall be paid to it on or before the date fixed by resolution of the Board.  If not so paid, the amount of such assessment or the amount of any special assessment as set forth in Section 7.5(b) or the amount of any unpaid cost or expenses for Repairs to roads and common areas as set forth in Article 5.7 and 5.8, plus any other charges thereon, including interest at the rate set by the Board (not to exceed the maximum limit provided by law per annum) from date of delinquency, late fees as determined by the Board, and costs of collection, including attorneys' fees, if any, shall constitute and become a lien on the lot so assessed when the Board causes to be recorded in the office of the appropriate County Recorder of Deeds, a notice of assessment which shall state the amount of such assessment and such other charges and a description of the lot which has been assessed.  Such notice shall be signed by the Secretary of the Association on behalf of the Association. Upon payment of said assessment, charges and expenses, or other satisfaction thereof, the Board shall, within a reasonable time, cause to be recorded a further notice stating the satisfaction and the release of said lien.  
(d)
Priority of Lien.  Conveyance of any lot shall not affect any lien for assessments provided herein.  Such lien shall be prior to all other liens recorded subsequent to said notice of assessment except that liens of first trust deed incurred either for the purpose of construction of improvements or for the purchase of the lot and which are recorded in accordance with applicable law shall be superior to any and all assessment liens provided for herein.

(e)
Enforcement.  The lien provided for herein may be foreclosed by suit by the Association in like manner as a mortgage and, in such event, the Association  may be a bidder at the foreclosure sale.  The Association may also pursue any other remedy against any owner owing money to it which is available to it by law or equity for the collection of debt.


(f)
Proof of Payment.  Upon request, the Association shall furnish a statement certifying that all assessments then due have been paid or indicating the amount then due.


(g)
Suspension.  The Association shall not be required to transfer memberships on its books or to allow the exercise of any rights or privileges of membership on account thereof to any Owner or to any persons claiming under them unless or until all assessments and charges to which they are subject have been paid.

(h)
Consolidation of Lots for Annual Assessments.   The Owner of an undeveloped Lot, or multiple undeveloped Lots, that is or are contiguous to a Lot on which the Owner has his residence, may request approval from the Board to treat all such Lots as a single Lot for annual assessment purposes, thereby deferring payment of annual assessments on the undeveloped Lot or Lots.  If such treatment is approved, and if the undeveloped Lot or Lots are later sold separately from the Lot on which the Owner’s residence is located, the Owner shall immediately pay to the Association an amount equal to all past annual assessments, plus interest as reasonably determined by the Board, that would have been paid on the undeveloped Lot or Lots that were sold had the Owner not received such approval. If, on the other hand, the undeveloped Lot or Lots are sold simultaneously and to the same purchaser as the Lot on which the Owner’s residence is located, no payment of the deferred assessments is required at the time of sale, but the subsequent Owner(s) shall be liable for payment of all deferred assessments, including those accumulated during all previous Owners’ period of ownership, plus interest, that are applicable to the undeveloped Lot or Lots in the event the undeveloped Lot or Lots are later sold separately from the Lot containing the Owner’s residence.

7.6
Powers and Duties of the Association.  The Association shall have the following rights, powers, duties and obligations:

(a)
Acquire Common Area.  To acquire and hold the Common Areas, as designated on any recorded final plat of the Development, to exercise control over such Common Area, maintain and improve same with landscaping, shrubbery, decorations, buildings, recreational facilities and structures of any kind or description, and any and all other types of facilities in the interest of the health, welfare, safety, recreation, entertainment, education and for the general use of the owners of lots in the Development, to grant such easements and rights-of-way over such Common Area to such utility companies or public agencies or others as they shall deem necessary or appropriate, to make rules and regulations, not inconsistent with the law and this Declaration, for the use and operation thereof and in every and all respects govern the operation, functioning and usage of said Common Area.


(b)
Control over Easements.  To exercise such control over the easements, streets, drives, walkways and rights-of-way (except for such as have been or may hereafter be dedicated to public bodies or agencies) as is necessary to maintain, repair, supervise and insure the proper use of said easements, streets, drives, walkways and rights-of-way by the necessary public utilities and others, including the right (to themselves and to others to whom they may grant permission) to construct, operate and maintain on, under and over said easements, streets, drives, walks and rights-of-way, street lights, sewers, pipes, poles, wires and other facilities and public utilities for service to the lots within the lands subject hereto, and to establish traffic regulations for the use of such streets, drives and walkways.


(c)
Make Contracts.  In exercising the rights, powers and privileges granted to them, and in discharging the duties imposed upon them by the provisions of this Declaration, from time to time to enter into contracts for the performance of any services herein authorized, employ agents and other employees as they deem necessary or advisable, employ counsel to advise the Board or to institute and prosecute such suit as they deem necessary or advisable, and to defend suits brought against them individually or collectively in their capacity as members of the Board.


(d)
Insurance and Loans.  With regard to all property, real, personal or mixed, owned or held by them as members of the Association, the full and unqualified right, power and authority to:

(1)

Make all contracts and incur all liabilities necessary, related or incidental to exercise of the Association's powers and duties hereunder, including the construction of improvements.


(2)

Purchase insurance against all risks, casualties and liabilities of every nature and description.



(3)

Borrow money on same, including making a permanent, temporary or construction loan, encumber and hypothecate same, make and execute promissory notes or incur liabilities and obligations secured by deed of trust, mortgage, lien or encumbrance on same.



(4)

Use, handle, manage, control, operate, hold, deal in and in all respects treat with same, limited only as provided in this Declaration or by law.

(5)    Assign its rights to future income, including the right to receive common expense assessments.

(e) Settle Condemnation Actions.  In the event it shall become necessary for any public agency to acquire all or any part of the property herein conveyed to the Association, for any public purpose, the Association is hereby authorized to negotiate with such public agency for such acquisition and to execute such instruments as may be necessary for conveyance to any such public agency.  Should acquisitions by eminent domain become necessary, only the Association need be made a party, and subject to the reservation by Developer, as provided herein, any monies, damage payments or condemnation award shall be held by the Association for the benefit of the owners of the lots subject hereto.

Majority of Board to Act.  All rights, powers, duties, privileges and acts of every nature and description conferred upon the Association by the terms of this Declaration may be executed and exercised by a majority of the Board, unless otherwise provided herein.  Members of the Board or offices of the Association shall not be personally liable for their acts in the performance of their duties, except for dishonesty or acts criminal in nature.

(f) Developer's Authority.  (deleted)

ARTICLE 8.   ANNEXATION
8.1.
Property to be Annexed.  The Association may annex to the Development any other real property owned by the Association which is contiguous or adjacent to or in the immediate vicinity of the Development.

8.2.
Manner of Annexation.  The Association shall effect such annexation by recording a Plat of the real property to be annexed and by recording a Supplemental Declaration which shall:


(a)
Describe the real property being annexed and designate the permissible uses thereof;


(b)
Set forth any new or modified restrictions or covenants which may be applicable to such annexed property, including limiting or restrictive uses of Common Areas; and,


(c)
Declare that such annexed property is held and shall be held, conveyed, hypothecated, encumbered, leased, rented, used, occupied and improved subject to the provisions of this Declaration.  Upon the recording of such Plat and Supplemental Declaration, the annexed area shall become a part of the Development and shall be subject to the provisions hereof as supplemented, as fully, as if such area were part of the Development on the date of recording of this Declaration.

ARTICLE 9.    REMEDIES
9.1.
Enforcement.  Developer and each person to whose benefit this Declaration inures, including the Association, may proceed at law or in equity to prevent the occurrence, continuation or violation of any provision of this Declaration, and the court in such action may award the successful party reasonable expenses in prosecuting such action, including attorneys' fees.

9.2.
Suspension of Privileges.  The Board may suspend all voting rights and all rights to use the Association's Common Areas of any owner for any period during which any Association assessment against such owner remains unpaid, or during the period of any continuing violation of the provisions of this Declaration by such owner after the existence thereof has been declared by the Board.  
9.3
Cumulative Rights.  Remedies specified herein are cumulative and any specifications of them shall not be taken to preclude an aggrieved party's resort to any other remedy at law or in equity.   No delay or failure on the part of an aggrieved party to invoke an available remedy in respect of a violation of any provision of this Declaration shall be held to be a waiver by that party of any right available to him upon the recurrence or continuance of said violation or the occurrence of a different violation.

ARTICLE 10.    MISCELLANEOUS
10.1
Right of First Refusal.  (deleted)  

10.2
Central Sewage System - Water Works System.  The Developer in its location of sewage lines and treatment facilities, water wells, lines and facilities, specifically denies ownership of a public utility.  The ownership, maintenance and operation of the same shall be vested in the Association.

10.3
Grantee's Acceptance.  Each grantee or purchaser of any lot or parcel shall, by acceptance of a deed conveying title thereto, or the execution of a contract for the purchase thereof, whether from Developer or a subsequent owner of such lot or parcel, accept such deed or contract upon and subject to each and all of the provisions of this Declaration and to the jurisdiction, rights, powers, privileges and immunities of Developer and of the Association. By such acceptance such grantee or purchaser shall for himself, his heirs, devisees, personal representatives, grantees, successor and assigns, lessees and/or lessors, covenant, consent and agree to and with Declarant and the grantee or purchaser of each other lot to keep, observe, comply with and perform the covenants, conditions and restrictions contained in this Declaration.
10.4
Suspension of Restrictions.  The provisions on improvements, use and occupancy set forth herein shall be suspended as to any lot, parcel or other area while and so long as the same is owned by or leased to the State of Missouri or any governmental agency, public or private utility, whenever and to the extent, but only to the extent, that such provisions shall prevent the reasonable use of such lot, parcel or area for said purposes.  On cessation of such use, such provisions shall become applicable again in their entirety.  While owning or leasing and using, such owner shall have no rights as a member of the Association, nor shall it be liable for any Association assessments.

10.5
Severability.  Every provision of this Declaration is hereby declared to be independent of and severable from every other provision hereof.  If any provisions thereof shall be held by a court of competent jurisdiction to be invalid, or unenforceable, all remaining provisions shall continue unimpaired and in full force and effect.

10.6
Captions.  Paragraph captions in this Declaration are for convenience only and do not in any way limit or amplify the terms of provisions hereof.

10.7
Term and Amendment.  The provisions of this Declaration shall affect and run with the land and shall exist and be binding upon all parties claiming an interest in the Development until December 31, 1995, after which time the same shall be extended for successive periods of ten (10) years each.  This Declaration may be amended at any time by an affirmative vote of fifty-one percent (51%) of the Owners of all Lots in the Development entitled to vote.    
10.8
Reservation of Deposits.  The Association reserves the right to receive and retain any money consideration which may be refunded or allowed on account of any sums previously expended, deposited, placed in escrow, or subsequently provided by it for utility facilities or services, streets, subdivision fees, or for any other purpose of any nature or description with respect to the Development or any land hereafter made a part thereof.

10.9
Notices.  Any notice required to be sent under the provisions of this Declaration shall be deemed to have been properly sent when mailed, postage prepaid, to the last known address of the person who appears on the records as the record owner of the lot at the time of such mailing.

10.10
Developer's Right to Assign and Transfer.  In connection with the sale of all or part of the property subject to this Declaration, Developer shall have the right to assign to any such purchaser any or all rights herein reserved or granted to Developer.

10.11
Property not Affected.  This Declaration shall not affect any property designated on the Plat as "Not within Plat of Hawk Island Estates" and the Owners of any such property shall not be bound by the provisions hereof.

ARTICLE 11.   OPERATION AND MAINTENANCE OF SEWER SYSTEM 

11.1
Rights, powers and duties of the Association.
(a)
Construct, repair and operate.  The Association shall construct, maintain, operate, repair, improve and regulate the use of the sewer system.  In connection with such construction, maintenance, operation, repair, improvement and regulation of the sewer system, the Association shall comply with all requirements and duties imposed by the Missouri Clean Water Law, Chapter 204, Revised Statutes of Missouri, and all standards, rules and regulations adopted pursuant thereto and permits and orders issued thereunder, and with all other provisions of law, federal, state and local, as such may exist from time to time.

(b)
Connection.  The Association shall provide to all owners, the right and advantage of connection with said sewer system for the collection, treatment and disposal of sewage waste, subject, however, to the conditions herein provided, and subject to such rules and regulations as may be prescribed by the Association, said rules and regulations to be uniform in application to all Owners.


(c)
Conveyance to public authority.  The Association is empowered to transfer and convey to any public authority, municipal corporation, or private corporation certificated by the Public Service Commission of Missouri, with approval of the Missouri Clean Water Commission or Missouri Department of Natural Resources or their successors as may be provided by law from time to time said sewer system, either with or without money consideration therefor, any such consideration to be received by the Association.  Such conveyance shall become mandatory and shall be made by the Association as soon as practicable subject to the approval of the Missouri Clean Water Commission or Missouri Department of Natural Resources, or their successors, as may be provided by law from time to time, when any public authority, municipal corporation or private corporation certificated by the Public Service Commission of Missouri becomes capable of accepting such conveyance and thereafter performing all functions relating to the construction, maintenance, operation, repair, improvement and regulation of said facilities.


(d)
Power to contract.  The Association is empowered to contract with any other person, firm or governmental or other entity for the performance of all or any part of the sewage treatment services, subject to the approval of the Missouri Clean Water Commission or Missouri Department of Natural Resources or their successors, and provided that the cost of any such contract shall be paid by the Association in the same manner as all other costs and expenses incurred by the Association in operating and maintaining the sewer system.


(e)
Rules and Regulations.  The Board shall adopt, prescribe and enforce reasonable rules and regulations with respect to the use of the sewer system.  Said rules and regulations shall not conflict with the Missouri Clean Water Law and regulations promulgated pursuant thereto.  Any additional sewage facility construction shall be made in accordance with the rules and regulations of the Missouri Clean Water Commission or the Missouri Department of Natural Resources or of their successors as may be provided by law from time to time.

(f)
Powers to enforce.  The Board shall be authorized from time to time to employ such agents, servants and employees as they may determine necessary, and may employ counsel to prosecute or defend suits or actions for or against them concerning the said sewer system and the operation thereof.   In addition to the powers of any Owner or the Association to enforce these covenants and restrictions, the provisions herein relating to the sewer system and provisions for sewage treatment and disposal services and facilities may be enforced in a proceeding in equity by the Missouri Clean 

Water Commission or the Department of Natural Resources or their successors; as may be provided by law from time to time, as beneficiaries of such provisions.

11.2
(a)
Number of users.  No more household unit connections or other unit connections shall be allowed to discharge into the sewer system than the maximum number allowed by any permit issued now or at any time pursuant to the Missouri Clean Water Law with respect to said sewer system.

(b)
Mandatory connection.  All homes and other structures in the Development requiring sewage or waste water disposal facilities shall be connected to the central sewer system, and no such home or structure may be occupied unless so connected to the sewer system.  No septic tank, cesspool or outhouse may be used in the Development.

11.3
Maintenance and construction. When the sewer system shall at any time require operation, maintenance, repair, improvement or replacement, it shall be the duty of the Board to cause the same to be done, and the Board shall have the power to contract for the same and to determine the terms of the contract.  The Association shall pay for the cost thereof from the funds available through assessments as provided in Section 7.5 of this Declaration.  In the event that there are not sufficient funds available from the general assessment fund, then the Association shall be authorized to make additional and special assessments therefor and the amount necessary to pay such costs in full and said assessments shall be collected and shall become a lien, if not paid, all as provided for assessments in Section 7.5 of this Declaration.  The Board shall also be empowered to borrow money and to pledge the assets of the sewer system as security therefore in order to make payment of such cost.

11.4
Right of entry.  The right to enter any lot or tract at any reasonable time for the purpose of inspection, maintenance and repair of the sewer system, or for the purpose of inspecting for possible violation of the provisions of these covenants and restrictions or possible violations of the Missouri Clean Water Law and Regulations, is granted to the Association and its authorized representatives, the Missouri Clean Water Commission and the Department of Natural Resources, its successors and representatives, the Developer, and the representatives of any person, firm, corporation, municipality or public agency contracting or otherwise acting with or for the Association to provide operation, maintenance or monitoring service for the sewer system.

IN WITNESS WHEREOF, the undersigned have executed this Declaration this 20th day of  __March__, 1981.       

DEVELOPER:

McBRIDE & SON CO.

By ____/s/  R.R. Gastorf_____
(Corporate Seal)

PROPERTY OWNERS

____/s/ William H. Johnson___

         William H. Johnson

____/s/ Mathilda E. Johnson___

         Mathilda E. Johnson
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